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Trying to Bridge the Gaps:
Ohio's Search for an Education
Finance Remedy

By MOLLY A. HUNTER

Plaintiffs including poor Ohio school districts and parents and
children in those districts filed a lawsuit in 1991 charging that
the state was unconstitutionally denying adequate and equitable
educational opportunities and funding to many of its public school
children. In a 1997 decision, the Ohio Supreme Court agreed, de-
claring Ohio's education finance system unconstitutional and al-
lowing the state one year to enact a "complete systemic overhaul" of
school funding. After almost three years of public controversy,
plaintiffs and the state are back in court contesting the sufficiency of
the state's response.

As the lawsuit was progressing through the courts, several state-
wide organizations in Ohio attempted to engage the public in mean-
ingful discussions about the funding and quality of public education.
These organizations formed coalitions and partnerships, held public
forums, and provided numerous other opportunities for public
information and dialogue about the issues. Nonetheless, sub
stantial differences still separate commonly held points of view, and
struggles to persuade the court and influence public opinion and
policy makers continue.

In 1991, then GovernorVoinovich established The Governor's
Education Management (GEM) Council. Council members included
CEOs, educators, and legislators. The governor posed the question:
Do we have any reasonable assurance that Ohio has a chance to
reach the national goals for student achievement, Goals 200071

L. The eight goals to be reached by the year 2000 are: all ‘children will start school ready to learn; the
high school graduation rate will increase to 90 percent; all students will demonstrate competency over
challenging subject matter at specific grade levels; teachers will have access to continuing professional
development; U.S. students will be first in the world in math and science; every school will be safe
and offer an environment conducive to learning; and every school will promote parental involvement.
Conference Committee, Goals 2000:Educate America Act, 103d Cong., 2d Sess., 1994, H. Doc.
103.446, 7-9.

Molly A. Hunter, Esq., is Director of Legal Research, Campaign for Fiscal Equity, Inc. in New York,
NY.

[63]
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The Council consulted experts from the National Alliance of Busi-
ness and The National Business Roundtable who performed a gap
analysis to identify problems that would prevent the state from at-
taining the Goals 2000. The answer to the governor's question was
no, not without a robust reform agenda. The Council also commis-
sioned a study that identified serious flaws in Ohio's public school
funding system.2

THE STATE OF EDUCATION AND EDUCATION FINANCE

At Dawson-Bryant intermediate school in Coal Grove, Ohio,
there are no science labs and no art or music rooms. One shower
room serves both boys and girls. When students advance to Dawson-
Bryant's high school, their situation is essentially the same: no band
or music room and one science lab where the water and gas do not
work. At the beginning and end of each school year, it is not unusual
for temperatures in Dawson-Bryant's Monitor Elementary School to
exceed 100 degrees, but the circuit breakers fail if more than three
teachers run fans at the same time. Classroom materials are old,
worn out, or missing entirely. The district offers no honors or
advanced placement courses.3

About 100 miles to the north, Granville High School has five
language labs with cordless headsets, a new greenhouse between two
biology rooms, three industrial technology rooms with computerized
lathes, ~computer-assisted design programs, equipment for
mechanical drawing, woodworking and metalworking, and a sepa-
rate room for welding. The art facilities include separate rooms for
kilns and sculpture and an outdoor art studio for drawing. The locker
rooms are carpeted and have individual showers and installed hair
dryers. The library has rooms for group study and a mock fireplace

2. Interview with Robert L. Wehling, Co-Chair of BEST (Building Excellent Schools for Today & the
21st Century) and Senior Vice President, Proctor & Gamble (July 24, 1998 and Jan. 28, 1999) (Mr.
Wehling served on the Council.); Dennis J. Willard & Doug Oplinger, "Executives Can Use Clout to
Push Reform," dkron Beacon Journal, 29 Dec. 1996, sec. All [ hereafter "Executives Can Use Clout"].
See also Cheryl Curry, "Area Business Leaders to Serve on State Education Council,” 4kron Beacon
Journal, 7 Mar. 1991, sec. C5; "Gaps Impeding Reform of Schools, Council Says," Akron Beacon
Journal, 22 Jan. 1992, sec. D3.

3. DeRolph et al. v. State of Ohio, Case No. 22043, 134-37, 332-34 (C. P. Ohio Perry County, July I,
1994). Page cites for the Common Pleas Court decision are to the copy available at http.//benet-
npl.bricker.com. Since the trial in DeRolph, state funding for construction and remodeling have
improved Dawson-Bryant's facilities significantly. Appellees' Brief, Supreme Court of Ohio at 10;
Interview with Dr. William Phillis, Executive Director, Ohio Coalition for Equity and Adequacy of
School Funding (June 11, 1997 and Jan. 13, 1999).
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reading area. There is a dark room and a radio-television production
lab.4

As these examples illustrate, the state of education in Ohio varies
dramatically from district to district. Student outcomes vary just as
widely. In the fall of 1993, 39 percent of the seniors in plaintiff
Youngstown School District and 32 percent in Dawson-Bryant had
not yet passed the basic skills test required for high school gradua-
tion, even though the test only covered material taught through 8th
grade. At the same time, 99 percent of Beachwood and 98 percent of
Granville seniors had passed all four parts of the exam. Plaintiff
districts did not have the resources necessary to implement the cur-
riculums to teach the material covered by the exam or to provide
intervention services. While over 98 percent of Beachwood's stu-
dents went on to four-year colleges, 41 percent of Youngstown's
students did not get a high school diploma, even prior to institution
of the proficiency test.5

Beneath these stark disparities there is widespread inadequacy.
Dawson-Bryant and Youngstown are just two of many rural and
urban school districts throughout Ohio where school buildings are
unsafe or unfit, student/teacher ratios are high, and curriculum of-
ferings are limited.6 School facilities in Ohio are the worst in the
nation.? For years, Boards of Education in many districts have not
had the option of deciding what programs to offer but, instead, are
limited to deciding which basic programs to cutS Not surprisingly,
the lack of educational opportunity in many Ohio districts results in
an under-educated workforce which, in turn, is hampering eco

4. DeRolph, No. 22043 at 157-58. Similar disparities exist in other areas, such as technology, where
Withrow High School has 12 computers for 1,800 students and Perry High School has a computer for
each of the 600 students enrolled. South Carolina ETV, "Children in America's Schools with Bill
Moyers," A Viewer's Guide to Action (n.d. [1996]).3.

5. See DeRolph, No. 22043 at 236-45. In 1998, the state toughened its graduation examination by
including material covered through loth grade.

6. DeRolph, No. 22043 at 119-21, 133-59, 166-71, 180-93, and 331. William Phillis, the former
Assistant Superintendent of Public Instruction who is now the executive director of the coalition of
schools that filed the lawsuit, has traveled to most schools in the state and reports that in many rural
districts, "you could not find an honors course with a search warrant.” Martha Hardcastle, "School
Funding Woes Topic of Public Forum," Dayton Daily News, 5 Apr. 1995.

7. U.S. General Accounting Office, School Facilities, America's Schools Report Differing Conditions
(Washington, D.C.: GPO, June 1996).

8. DeRolph, No. 22043 at 161-62, 176, 178, and 360-61.
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nomic development.9

A shortage of funds has been a perennial concern for Ohio
school districts. As early as 1977, the governor warned that school
buildings were falling apart and that poor districts did not have the
capacity to raise enough money to maintain their buildings. Also
during the 1970s, 55 school districts literally closed their doors in the
spring or delayed opening in the fall because they did not have
enough money to pay teachers and continue operations. These
closings became national news and an embarrassment to the state. In
1979, a committee of20 corporate executives reported education
funding too low to avoid a financial crisis and called for immediate
action. 10 The state responded to these problems by
increasing taxes and state aid to education and instituting "forced
borrowing" to keep schools open. u

After the tax increase, per-pupil state aid rose through the 1986-
87 school year. However, Ohio voters adopted a constitutional
amendment in November 1987 requiring that all lottery profits go to
the public schools. The legislature responded by reducing state
money for education from other sources, and the result was a net
loss in state funds for education. By 1988, voters faced a record
number of property tax levies on their local ballots. The levies that
passed did not fully replace the lost state revenues. 12
Education's
portion of annual state spending dropped from 35.5 percent to 31
percent. 13

Throughout the 1980s, the overall condition of the state's school
facilities continued to deteriorate. By 1989, inspectors threatened

9. "...[Tlhe biggest single issue we're facing in economic development in southwestern Ohio is the
lack of a quality work force." Editorial, "Looking to Do What's BEST for Ohio's Schools and
Children,” dkron Beacon Journal, 27 June 1997, sec. AI3 (quoting Robert L. Wehling, Cincinnati
Chamber of Commerce).

10. Editorial, Ohio Schools (Ohio Education Association, January 1998): 2-3; Hardcastle, supra, n. 6,
Gary Payne and Nelda H. Cambron-McCabe, "Ohio School Finance: Continuing Challenges to
Adequacy and Equity of Funding," Educational Considerations 25 (Fall 1997): 34; DeRolph, No.
22043 at 86; "Chronology," Akron Beacon Journal, 21 July 1996 sec. AlD.

IL. Under forced borrowing, districts unable to meet their budgets must stay open and borrow from the
state against the following 'year's revenues. If this loan proves insufficient, the district must seek a
commercial loan at market rates. The commercial loans are repaid by diverting state aid from the
district to the comumercial lender. Ohio Rev. Code Ann. §§ 3313.483-488, 3317.4810-481 1, 3317.62-
64 and 133.301 (A nderson 1998).

12. Dennis J. Willard and Doug Oplinger, "A State of Denial," Akron Beacon Journal, 27 Oct. 1996
[hereafter "State of Denial"].

13. DeRolph, No. 22043 at 32. See also Justice Alice Robie Resnick, Speech at Ohio AAUW Annual
Convention (Apr. 19, 1997) (noting funds for corrections have increased from three percent to eight
and a half percent of the budget).
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to close schools due to numerous violations of building codes.
Instead, the legislature exempted schools from parts of the code and
authorized a comprehensive survey of Ohio's 3,643 school
buildings. The 1990 survey found that $10.2 billion would be
needed to bring the schools up to legal requirements.14 However,
over the subsequent seven years, the state spent only $320 million
for facilities, while the cost of the problem grew to $16.5 billion.
Sixty-one percent of the state's school districts do not have the
financial capacity to meet their identified facilities needs.I5

THE EDUCATION FINANCE SYSTEM

Ohio, like many states, funds its schools primarily through a
combination of local property taxes and state aid. Local revenues
comprise 48 percent of total statewide education funding, state dis-
bursements provide 44 percent, and federal monies 8 percent. Dif-
ferences in local property tax rates and revenues among districts are
striking. For example, in Cuyahoga Heights, 22 mills of property tax
in 1993 allowed the district to spend $11 ,891 per-pupil. The same
year in nearby East Cleveland, a 78 mill tax rate enabled the district
to spend only $5,564 per-pupil.I6

State education funds are distributed through the School Foun-
dation Program ("foundation aid") for operating expenses. The per-
pupil foundation amount grew from $2,817 for the 1992-93 school
year to $3,663 for 1997-98,17 Categorical aid formulas determine
state aid for vocational and special education and transportation.
Foundation aid is available to any school district that levies at least
20 mills of property tax for current operating expenses. For each
district, the foundation aid formula multiplies a legislatively estab-
lished per-pupil foundation amount, the number of pupils in the
district, and a cost-of-doing-business adjustment. The state calcu-
lates the cost of doing business by county and recognizes higher

14. "Chronology," supra, n. 10; DeRolph et al. v. State of Ohio, 677 N.E.2d 733, 742 (Ohio 1997)
(referencing to the 1990 Ohio Public School Facility Survey).

15. Doug Oplinger & Dennis Willard, "Officials Lack Proficiency in Math," dkron Beacon Journal,
18 Sept. 1998; DeRolph, 677 N.E.2d at 757 (Douglas, J., concurring); Doug Oplinger & Dennis J.
Willard, "Public Schools Crumble in Ohio," Akron Beacon Journal, 8 Sept. 1998. See also
"Chronology," supra, n. 10 (reporting that the state used its bonding capacity for four sports arenas in
1996 while bonding for schools was stuck in legislative committee); Joanna Cagan & Neil DeMause,
"A Tale of Two Cities,” The Nation (August 10/17, 1998): 24.1, 2 July 1994, sec. At.

16. "Funding Ohio's Future,” (WOSU-TV broadcast, Feb. 1, 1998); Leona Allen, "School Funding
Gets 'F' ,n Akron Beacon Journal, 2 July 1994, sec. At.

17. DeRolph, 677 N.E.2d at 738; Legislative Service Commission, Bill Analysis: Am. Sub. H.B. 650
(Columbus, OH n.d.[1998]), 3.
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costs up to 9.6 percent greater than the state's lowest cost county.
From the resulting amount, the formula subtracts the equivalent of a
23 mill tax on the value of the district's taxable property, the
district's "charge off."18 The "charge off' acts as a partial equal-
ization of state aid becapse it is larger for property-rich districts.
However, under hold hanDless provisions, about one-third of the
state's school districts receive an amount greater than the formula
calculates. The majority of these districts are wealthier
districts. 19

School districts that serve children whose families collect Aid to
Dependent Children (ADC) receive Disadvantaged Pupil Impact Aid
(DPIA), which increases as the percentage of ADC students
increases. The state does not adjust for district wealth in funding
DPIA or in its categorical programs.2o Despite the DPIA categorical
aid and partial equalization in the foundation fonnula, Ohio's
education finance system has been one of the most inequitable
in the country. 21
As of 1993, the wealthiest districts spent $12,000 per-pupil while
the poorest spent only $2,800 per-pupil. Also, some districts with
higher property values receive more state aid than districts with
lower property values. Moreover, Ohio is number one in the nation
in spending public funds on private schools, at least $600 per-pupil.
Although total state aid to private schools in the 1995-1996 school
year was only $136 million, if that money had been allocated to
struggling districts, it would have kept all 20 districts that had to

resort to forced borrowing that year out of debt. »

18. Ohio Rev. Code Ann. § 3317.01 et seq. (Anderson 1998). The number of pupils is "average daily
membership." Ibid., § 3307.22. See also DeRolph, 677 N.E.2d at 737-40 (majority opinion) and 751 -
52 (Douglas, J., concurring).

19. John Augenblick, Recommendations for a Base Figure and Pupil-weighted Adjustments to the
Base Figure for Use in a New School Finance System in Ohio, Attachment (July 17, 1997), 7,
DeRolph, No. 22043 at 42-43; Merit Brief of Appellants, Ohio Supreme Court at 8 n.21 (citing
depositions of ODE personnel and a stipulation);" Bill Analysis," supra, n.17.

20. DeRolph, 677 N.E.2d at 752 (Douglas, J., concurring).

21. In 1998, Education Week ranked Ohio 39th in equity. "Quality Counts," 11 Jan. 1999, 167. Ohio ranked 48th in
funding equity, according to the trial court's findings in DeRolph. No. 22043 at 359. In 1993, the NEA ranked Ohio
50th in equity of funding. Paula Schleis, "Superintendents Lament Funding," 4kron Beacon Journal, 20 Apr. 1993,
sec. C2.

22. Doug Oplinger & Dennis 1. Willard, "Rival for Dollars," dkron Beacon Journal, 21 July 1996,
sec. Al [hereafter "Rival for Dollars"] (citing study by govemor's office); Oplinger & Willard,
"Vouchers Cost State $3,375 per-pupil," Akron Beacon Journal, 14 May 1997, sec. Al (citing
governor's spokesman). Governor Voinovich, now a U.S. Senator, advocated vouchers to pay private
schools to educate public school students and initiated a program in Cleveland that now includes
4,000 students. Catherine Candisky, "Board OKs Money for Voucher Program,” The Columbus
Dispatch, 3 Mar. 1998. See aiso ODE, Press Release, "Department Announces Reforms to Cleveland
Scholarship Program,” Jan. 27, 1998.



Trying to Bridge the Gaps: Ohio's Search/or an Education Finance Remedy 69

State law controls the taxing authority of local school districts
and requires Ohio districts to submit proposed property taxes in
excess of 10 mills to the voters.23 The districts can propose penna-
nent or temporary millage increases, but temporary increases do not
ensure stable funding and permanent increases are more difficult to
pass. This taxing approach results in numerous local levies and
fluctuating revenues when temporary levies are not renewed. Ohio
also has a property tax rollback law that is more extreme than that of
most states. When property values go up due to reappraisal, state law
requires that property tax rates come down far enough to completely
offset the higher values.24 In fact, an increase in property values can
actually reduce school revenues because it produces "phantom
revenue" in the charge-off portion of the state aid
foundation fonnula. The fonnula uses the higher, reappraised prop-
erty values, as if they represent an increased tax base, to calculate
the charge-off amount, which reduces state aid. For these reasons,
local school district revenues have not been able to keep pace with
inflation or fund the cost of new technology and higher standards.25

Under the education finance system, 122 of the 611 districts in
the state have had to use the "forced borrowing" provisions. Dis-
tricts that cannot meet their budgets must first borrow from the state
against future expected revenues, up to a statutory maximum
amount. If that proves insufficient, districts must borrow from com-
merciallenders under the "emergency school assistance loan pro
gram," which repays the loan by diverting funds from the district's
state foundation aid to the commercial lender. For many districts,
the debts that result are "staggering, and the cyclical effect of
continued borrowing has made it more difficult to maintain even
minimal school operations."26 If a district's commercial loan is
greater than seven percent of general fund expenditures, it becomes
a "receivership district" and is subject to state supervision for three
years.

Local control over expenditures disappears. If a commercial loan
23. DeRolph, 677 N.E.2d at 739 n.4,

24. Howard Fleeter, "An Analysis of the Impact of Property Tax Limitation in Ohio on Local Revenue
for Public Schools," Journal of Education Finance 22 (1996): 343; DeRolph, 677 N.E.2d at 739; Ohio
Rev. Code Ann. § 319.301. The offset provision is attributable in part to concerns about rapidly rising
property values.

25. DeRolph, 677 N.E.2d at 744-45; Merit Brief of Appellants, Supreme Court of Ohio at 6- 7 (citing
study commissioned by the GEM Council); Laura Haferd, "Medina County Tea Party to Focus on
State Plan's Effect on Local Schools," Akron Beacon Journal, 21 Mar. 1995, sec. Cl; Dennis J. Willard
& Doug Oplinger, "State Hikes Standards, Not Funding," Akron Beacon Journal, 8 Aug. 1998, sec.
All [hereafter "State Hikes Standards"].

26. DeRolph, 677 N.E.2d at 739-40.
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is denied, the district must drastically cut its budget, regardless of
the educational deficiencies that action typically causes.27

EDUCATION FINANCE FROM COURTROOMS TO PUBLIC FORUMS

The state constitution” and two Ohio Supreme Court decisions
have framed the recent legal debates about the way public schools
are financed in Ohio. The state constitution requires the General
Assembly to provide and fund "a thorough and efficient system of
common schools throughout the State. . . ."28 In 1923, the Ohio
Supreme Court interpreted this provision to mean, inter alia, that a
thorough and efficient system could not be one in which any school
districts were "starved for funds" or "lacked teachers, buildings, or
equipment."29

In 1976, the Cincinnati Board of Education brought suit against
the state, claiming that funding disparities under the state's finance
system violated this "thorough and efficient" clause and the equal
protection clause of the state constitution. The Ohio Supreme Court
upheld the state's "equal yield" funding system, concluding that all
districts had the fiscal resources necessary to meet state minimum
standards and that the objective oflocal control provided a rational
basis for funding disparities. The court left the door open, however,
for possible future adequacy litigation when it stated that a
funding system would violate the constitutional standard if "a
school district was receiving so little local and state revenue that
the students were effectively being deprived of educational
opportunity."30 Shortly after the Walter decision, the General
Assembly replaced
the equal yield system with a foundation system31 that was essen-
tially the same as the current system.

In 1990, many of the state's poorer school districts joined to-
gether to form the Ohio Coalition for Equity and Adequacy of
School Funding. The Coalition's express purpose was to bring a
lawsuit charging that the state's education finance system was
unconstitutional. Filed in 1991 in rural Perry County, DeRolph, et

ﬂl-lbid. There were 25 receivership districts as of 1992, and by 1994 at least 4 of the Big 8 districts
were in receivership. Ibid., 760-61. See also DeRolph, No, 22043 at 32728 (recounting draconian cuts
made by the Youngstown School District).

28. Ohio Const., § 2, Art. VL.

29. Miller v. Korns, 140 N.E. 773, 776 (Ohio 1923).
30. Board of Educ. of Cincinnati v. Walter, 390 N.E.2d 813, 822, 825 (Ohio 1979); Geoffrey W.

Veith, "Recent Cases: Board of Education v. Walter," University of Cincinnati
Law Review 48 (1979): 1126.

31. DeRolph, 677 N.E.2d at 745.
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v. State of Ohio claimed that inadequate and inequitable funding was
denying students basic educational opportunities and leaving some
districts starved for funds.32

Ohio law allows government entities, such as the individual
school districts in the Coalition, to join together for certain purposes
in what it defines as a "council of governments." Under this statute,
the Coalition is authorized to use school district revenues to finance
its operations, and member districts pay $0.50 per student. The
Coalition's steering committee decided that the organization needed
to expand its base to be more effective. The Coalition grew to about
550 districts and has maintained membership at that level. 3

While the trial in the DeRolph case and the judge's decision were
pending, the Coalition and its members held a series of meet
ings around the state each year including regional superintendents'
meetings, informational meetings in a majority of member districts,
and 15 or more regional meetings intended to reach other audi
ences. The Coalition, their attorneys, and invited experts discussed
the status of the DeRolph suit and the stark resource disparities
among Ohio districts.34

After the Coalition filed its suit in 1991, approximately 24
property-rich school districts formed the Alliance for Adequate
School Funding to prevent a 'Robin Hood' approach to education
finance. Since then, its membership has grown to over 60 districts.
The Alliance believed that the state was not meeting its
"constitutional mandate of providing sufficient funds" for all of
Ohio's children to receive an adequate education, but it also feared
the imposition of caps on higher spending districts or the
redistribution of locally generated property taxes as possible
outcomes of the funding controversy.35

To accomplish its goals, the Alliance focused primarily on the
legislative audience and met with editorial boards. The organization
found that most people did not want to see the "lighthouse"

32. Phillis Interview; First Amended Complaint at 24-30, DeRolph, No. 22043.

33. The Boards of Education pass resolutions of joinder and payment. Supplemental dues of $0.25
per-pupil to fund public relations are voluntary. For the last six years, the Coalition's revenues have
been between $500,000 and $600,000 pe r year. Phillis Interview.

34, "School Funding Group has 3 Area Forums,” Akron Beacon Journal, 29 Mar. 1994, sec. B4; Staff
report, "Judge to Speak on Equity in Public School Funding,” Akron Beacon Journal, 29 Sept. 1993,
sec. 05; Schleis, supra, n. 21; Phillis Interview.

35. Interview with James Betts, Legal Counsel and Legislative Consultant to The Alliance (July 24,
1998); Brief of Amicus Curiae at 1-4, DeRolph, 677 N.E.2d 733.
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districts damaged. The Alliance proposed a fully funded equal yield
system and was the first organization in Ohio to call for objective
funding criteria applied through a cost-based analysis. A consultant
hired by the Alliance performed such an analysis and concluded that
an adequate per-pupil foundation amount would have been over
$800, or 32 percent, more per-pupil.36

Business leaders who had served on the Governor's Education
Management Council in 1991 tried to persuade the legislature to
adopt a holistic education reform agenda. Although they succeeded
with some specific programs, by 1993 they concluded that a very
broad base of support would be necessary to achieve comprehensive
change. Therefore, together with the State Superintendent of Public
Instruction, they formed the Ohio BEST (Building Excellent
Schools for Today and the 21st Century) partnership, whose initial
membership was composed of a dozen organizations, including the
Chamber of Commerce, the Buckeye Association of School
Administrators, and the Ohio Education Association (OEA).37

These groups agreed with a holistic approach to education re-
Jorm and decided to try to "put together the most inclusive group
that [they] possibly could across the state." The BEST partnership
soon grew to over 100 statewide organizations, including the Farm
Bureau, the Ohio Parent Teacher Association (PTA), and the Na-
tional Association for the Advancement of Colored People
(NAACP). To ensure that decision making will be shared with local
constituencies, BEST is also working with over 70 communities to
develop a common agenda. About 30 of BEST's member
organizations form its Board of Directors and are most active in
promoting education reform. 3s

Also in the early 1990s, the Ohio Department of Education
(ODE) began to develop educational standards that focused on stu-
dent outcomes. ODE chose a consensus-building process and
formed a Learner Outcomes Panel of 57 people from across the
state including business leaders, parents, and representatives of or-
ganizations with interest and expertise in all aspects of K-12 edu

36. Betts Interview; John Augenblick, Determining a Base Student Cost Figure for Use in
Ohio’s School Foundation Program (May 1993), 2, 17 (using 1990-1991 data).

37. Wehling Interview.

38. Wehling Interview; "Looking To Do What's BEST for Ohio's Schools and Children,"

Akron Beacon Journal, 27 June 1997, sec. A13; "Executives Can Use Clout,” supra, n. 2.

Business members include Proctor and Gamble, General Motors, Honda, and The Limited. Lee
Leonard, "Business Views May Not Work for Funding Schools," The Columbus Dispatch, 26 May
1997.
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cation. The panel reached consensus around five general principles.
However, release ofthe panel's 24 proposed learner outcomes gen-
erated vocal opposition from the Christian Coalition, the Eagle
Forum, and others who were concerned that these outcomes might
infringe on family attitudes and values. Subsequently, the legislature
passed a law requiring that school standards be related to academic
learning and vocational education only and be approved by the
legislature.39

Despite significant controversy, ODE persevered in developing
standards. It removed all affective goals, brought in outside
reviewers, and relied on the State Board of Education to review and
approve the standards. These efforts continued until early 1997,
when the State Board approved ODE's standards, which retained a
performance-based focus and also called for continuous improve-
ment plans in all districts. However, the State Board chose not to
take the standards to the legislature for approval. 4

COURT DECISIONS AND REACTIONS

The trial in DeRolph v. State began in October 1993. Plaintiffs
presented evidence of crumbling buildings, sparse curriculums, and
low student test scores to show inadequacy. They contrasted this
evidence with state-of-the-art buildings, vigorous curriculums, and
high-level student performance in better funded districts to dem-
onstrate their equity claim.41 While acknowledging that per-pupil
education spending disparities existed, the state claimed its finance
system was constitutional because it provided funding "sufficient to
assure that each school district has the means to comply with state
minimum standards."42 However, some defense witnesses,
including the State Superintendent of Public Instruction, admitted
that the school finance system was obsolete, denied some students
access to educational opportunities, and was "not morally right."43

In July 1994, Circuit Court Judge Linton Lewis issued volumi

39. Interview with Cathy Bregar. Educational Consultant, Technical Support Coordination Team.
Ohio Department of Education (July 13, 1998 and January 13, 1999); Kim McMahan,” Outcome-
Based Ruckus." Akron Beacon Journal. 15 May 1994, sec. Al Conspiracy accusations from both
sides have complicated the debate. Ibid.

40. Bregar Interview. The State Board is comprised of educators. business people, and others - 11
elected and, beginning in 1995, eight appointed by the governor. Ibid.

41. DeRolph, 677 N.E.2d at 741 -46.
42. Appellees' Brief at 21, DeRolph (No. 95-2066) (citing Cincinnati Board of Educ. v. Walter).nt
Ted Sanders); DeRolph, 677 N.E.2d at 735 (few facts in dispute).

43. DeRolph. No. 22043, 24-26 (Ohio C.P., Perry County, July 1, 1994) (quoting State
Superintendent Ted Sanders); DeRolph, 677 N.E.2d at 735 (few facts in dispute).
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nous Findings of Fact and strongly worded Conclusions of Law that
found the state education finance system unconstitutional. The court
held that Ohio's education finance statute resulted in inadequate
educational opportunities and violated the "thorough and efficient"
and equal protection clauses of the state constitution. It ordered the
State Superintendent and the State Board to prepare proposals for
eliminating wealth-based disparities and to present the proposals to
the legislature.44

Reactions among plaintiffs and defendants were mixed. The
executive director of the Coalition hailed the decision as "nothing
short of revolutionary," while some superintendents from member
districts in the Coalition considered the ruling only the first step in a
long process. Among defendants, the president ofthe State Board
wanted the General Assembly to begin revamping the funding sys-
tem immediately to prevent further harm to students, while the State
Superintendent said the decision meant a tax increase and "inviting
Robin Hood to the table." In response to the court's opinion, the
governor criticized school districts for not "doing more with less."
The governor and legislative leaders appealed. 4s

The State Superintendent and State Board complied with the
court's order to develop proposals for the legislature. They hired
three school finance and two Ohio tax policy experts who created
methodologies for estimating the costs of a basic education, voca-
tional and gifted programs, and other services. The experts used the
spending of districts whose students performed above the 70th
percentile and whose spending met certain input criteria to infer the
costs of an adequate education. In 1995, they presented two
alternative solutions designed to improve equity and provide ad-
equacy - one by restructuring taxes and the other by allocating state
aid more inversely to school district property wealth. Both options
required higher overall education spending and a potential
tax increase. After the intermediate appeals court, in August 1995,
reversed the trial court's decision and deferred to the Ohio Supreme

44. DeRolph, No. 22043 at 349-356; Judge Lewis incorporated the well-known, anonymous poem,
The Bridge Builder, in his opinion and admonished the state to bridge the gap between mediocrity and
educational excellence. Ibid., 455.

45. Allen, supra, n. 16; Leona Allen, "Decision Could Hurt Building at Schools,” Akron Beacon
Journal, 6 July 1994, sec. Al; Vindu P. Goel, "Voinovich Assails Schools Over Lawsuit," The Plain
Dealer, 7 July 1994, sec. 5B (also quoting the Coalition, which invited the governor to visit poor
districts). Initially, the State Board voted 6-5 not to be part of the appeal but, ultimately, agreed to
join. Interview with Clay Cormany, Consultant, Division of Board Relations and Support Services,
Ohio Department of Education (July 15, 1998).
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Court to determine the constitutionality of the funding system, the
legislature did not act on the experts' proposals.46

While the appeal went to the Ohio Supreme Court, education
advocacy organizations continued to study the issues and kept them
in the public spotlight. The Coalition and its members again held
and attended local and regional meetings, and at least one statewide
meeting each year, to inform people about the education finance
system and to critique proposals made by the governor. They argued
that heavy reliance on local property taxes produces unbridgeable
funding gaps between wealthy districts and their less prosperous
neighborsY The Coalition also participated in a series of public
forums sponsored by the League of Women Voters and another
series sponsored by the American Association of University
Women. Moreover, a subcommittee of the Coalition's steering
committee met monthly to hammer out a remedy proposal.48

Among the media, the A4kron Beacon Journal and public tele-
vision focused significant attention on K-12 education funding in
Ohio. From May 1996 through April 1997, the Beacon Journal
published a series of in-depth articles about the history and current
dilemmas in Ohio public school finance entitled "Short-changing
Ohio's Children." Shortly after the DeRolph oral argument in the
Ohio Supreme Court, public television aired Children in America's
Schools with Bill Moyers, which used Ohio as a metaphor for
schools nationwide. This documentary vividly contrasted beautiful
state-of-the-art school campuses and bountiful equipment with
schools having dilapidated, dangerous buildings and no equipment.
It also managed to convey the impact on the self-esteem of students
attending these different schools.49

On March 24,1997, a slim 4-3 majority of the Ohio Supreme

Court

46. Kern Alexander, John Augenblick, William Driscoll, James Guthrie and Richard Levin,
Proposals for the Elimination of Wealth Based Disparities in Public Education, Report to the Ohio
Legislature (July 1995) (submitted by the State Superintendent and State Board). One expert witness
for each side in the DeRolph trial was on this expert

panel. Ibid., IL

47. Rival for Dollars, supra, n. 22; Hardcastle, supra, n. 6.

48. Phillis Interview; Interview with Julie Underwood, Dean, School of Education and A\lied
Programs, Miami University of Ohio (June I, 1997).

49. Dennis 1. Willard and Doug Oplinger, 4kron Beacon Journal; "Children in America's Schools
with Bill Moyers" (The Sai.nt / H.ayden Co., South Carolina ETV and Nebraska ETV broadcast
September \3, 1996); "Funding Ohio’s Future", supra, n. 16. Jeffrey Hayden, executive producer of
"Children in America's Schools" says he was inspired to do the special largely by Jonathan Kozol's
Savage Inequalities. Dennis Kelly, "In Schools: To Have and Have Not," USA Today, 10 Sept. 1996.
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declared the state education finance system unconstitutional. The
court recognized that education is "vital to [ a] democratic society"
and found that plaintiff school districts were "starved for funds,
lacked teachers, buildings, and equipment, and had inferior
educational programs," echoing the language of its 1923 Miller
decision. The majority characterized the forced borrowing
provisions of the state education finance system as "nothing less
than a clever disguise for the state's failure to raise revenue
sufficient to discharge its constitutional obligations."So

Although some criticized the court's order as "very vague,"51
the decision laid out a number of broad but significant remedial
principles. The court stated that the General Assembly must create
an entirely new school finance system and that it must be one,
statewide system. In calling for a "complete systemic overhaul," the
court concluded that four factors in the finance system must be
changed: operation of the Foundation Program, the emphasis on
local property taxes, forced borrowing, and the lack of sufficient
funding from the state for construction and maintenance of public
school buildings. Specifically addressing facilities, the court held
that "[a] thorough and efficient system of common schools includes
facilities in good repair and the supplies, materials, and funds
necessary to maintain these facilities. . . ." The court allowed the
state one year to comply and remanded the case to the trial court. 5

Immediate reactions from state political leaders and the editorial
boards of the state's three largest newspapers were extremely nega-
tive. Some characterized the decision as one of the worst in Ohio's
history and called for a constitutional amendment to overrule the
COurt.53 One complaint was judicial overreaching into legislative

deoj:sizemh, 677 N.E.2d at 736, 740, 742, 745. The dissent argued that the principle of separation of
powers and the doctrine of nonjusticiability should have restrained the court from declaring the state's
education finance system unconstitutional and, alternatively, the remedy should have been narrowly
tailored to school facilities. Ibid., 782-95. See also

Michael A. Rebell, "Fiscal Equity Litigation and the Democratic Imperative," Journal of Education
Finance 24 (1998): 23.

51. See, e.g., Randy Ludlow, "School Ruling Puzzles Attorney General," The Cincinnati Post, 31
Mar. 1997 (quoting Attorney General Betty Montgomery).

52. DeRolph, 677 N.E.2d at 747; "Ohio Supreme Court Declares State's Public School Financing
System Unconstitutional," Harvard Law Review T (Jan. 1998): 855.

53. "School Ruling, Court Flunks with Wrong Answer," The Cincinnati Enguirer, 25 Mar. 1997, sec.
AlO; Michael F. Curtin, "Judicial Lawmaking, High Court Wrecks Havoc on Ohio Schools," The
Columbus Dispatch, 25 Mar. 1997, sec. 14A; "Now What? Supreme Court Wants School Finance
System Remade But the Specifics and the Logic Are Lacking," The Plain Dealer, 25 Mar. 1997, sec.
10B; Lee Leonard, "Voinovich: Let Voters Decide School Funding," The Columbus Dispatch, 21
May, 1997; Tim Miller, "School Issue Back in Court,"

Dayton Daily News, 3 Apr. 1997.



Trying to Bridge the Gaps: Ohio's Searchforan Education Finance Remedy 77

making; another was the perceived need to raise taxes in order to
comply. The ruling was "a shock” to politicalleaders.54

Smaller newspapers and the business press were generally more
positive. Some referred to the decision as "an important victory," the
finance system as "medieval," and public education as a "priceless
commodity." Some business leaders were willing to see Ohio raise
taxes to spend more on schools, but only if the funding were tied to
student results and more accountability. One business editorial
admonished state legislators to "view the decision as an opportunity
to overhaul Ohio's entire tax structure."55

SEARCHING FOR A REMEDY

After initially denouncing the court arid its opinion, the legisla-
ture and governor began to wrestle with the court's order and to
consider proposals for revamping the system for funding the public
schools. s¢ Starting from the premise that any tax increase for
school funding must go to the voters, they worked toward a self-
imposed August 6 deadline - the last date an issue could be placed on the
November ballot. The governor established the Ohio School
Funding Task Force, composed of the legislative leadership of both
parties, the State Superintendent, the state's Budget Director, and the
Governor, to hold hearings and solicit proposed remedies from all
interested partiesY

Both the Coalition and Ohio BEST had been working on reform
proposals prior to the court's ruling. Shortly after the March 1997
decision, the Coalition released its proposed remedy: Pre

54. Ibid.; Steve Hoffman, "Ruling Stirs Up Politics in Ohio," dkron Beacon Journal, 25 Mar. 1997,
sec. D5 (quoting Sen. Roy L. Ray, Senate Finance Committee chair); Dan Crawford, "Business Fears
Bite of School-funding Ruling," Business First, March 31, 1997 (quoting Sen. Johnson: "If they're
going to impose a tax on the state of Ohio, they should have a Supreme Court Ways and Means
Committee."); Editorial, The Cincinnati Post, Mar. 25, 1997. The court expanded upon its decision
after defendants' filed a motion for reconsideration and clarification. DeRolph, et al. v. State of Ohio,
678 N.E.2d 886 (Ohio 1997).

55. Editorials in the Athens Messenger, Mar. 25, 1997, the Canton Repository, Mar. 25, 1997, the
Lorain Morning Journal, Mar. 25, 1997, and the Tiffin Advertiser-Tribune, Mar. 25, 1997; "Editorial,”
Crain’s Cleveland Business, 8 Dec. 1997, sec. 10; Crawford, supra, n. 54 (quoting Dan Navin, Ohio
Chamber of Commerce, Director of Taxation: "This offers some opportunities. The state can now
justify placing greater accountability on local schools. From a tax standpoint and a funding
standpoint, everything's on the table."); Melanie Payne, "Bottom Line: Results," Akron Beacon
Journal, 25 Mar. 1997, sec. D4.

56. Leonard, supra, n. 53.

57. Ludlow, supra, n. 51; Leonard, supra, n. 38.
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paring Ohio Children for the 21st Century. This 20-page document
emphasizes education finance reforms, including the need to
determine the actual cost of an adequate education and state
assumption of a larger portion of education funding. The proposal
also folds in significant'education reforms, such as smaller classes in
the primary grades, more professional development, and lengthening
the school year by 10 days. The Coalition proposed costbased per-
pupil foundation amounts 0f$3,900 for fiscal year 1998 (an increase
of $400 over 1997) and $4,400 for fiscal year 1999.58

Ohio BEST spent two years developing a research-based, com-
prehensive agenda for education improvement similar to the one
adopted in Kentucky in 1990. BEST proposed raising academic
standards, improving training and increasing professional devel-
opment for teachers, more substantively connecting parents and
communities with their schools, and developing a better infrastruc-
ture for current and future needs. BEST's "First Things First" ini-
tiative was designed to ensure that all children attain grade-level
competence in core academic areas by the end of third grade by
emphasizing features such as smaller classes in K-3, better profes-
sional development for primary teachers, and support services for
families. s9

Despite its tax implications, Ohio BEST's agenda of reforms
received the approval of the Ohio Chamber of Commerce, the Ohio
Business Roundtable, and others. BEST emphasized holistic re
form rather than money to improve student performance, but also
believed that Ohio needed an aggressive spending program. To
finance this "need for greater investment in education," BEST pre-
sented three funding options that included possible state tax in-
creases and local property tax reductions. These options would have
required new or redirected annual revenues of approximately $600
million to $3.5 billion. The largest single investment would reduce
the teacher/pupil ratio in K-3 classrooms from an average of 1 :24
to 1: 15.6°During 1997 and early 1998, BEST went to the
governor's

58. Ohio Coalition for Equity and Adequacy of School Funding, Preparing Ohi_ Children for the
21st Century 8-18 (April 1997); Underwood Interview.

59. Ohio BEST, Ohio’s B[j;ST SCHOOLS for Today and the 2lst Century (n.d.[1997]); Wehling
Interview; Molly A. Hunter, "All Eyes Forward: Public Engagement and Educational Reform in,
Kentucky," Journal of Law and Education 28 (October 1999); "Executives Can Use Clout:' supra,
n. 2; "Looking To Do What's BEST for Ohio's Schools and Children," Akron Beacon Journal, 27
June 1997, sec. Al3.

60.0hio BEST, Ohio’s BEST in Briel Key Elements of the BEST Schools Agenda (n.d.[1997]); Wehling Interview;
Dennis J. Willard and Doug Oplinger, "A New Deal for Schools," dkron Beacon Journal, 18 Apr. 1996 (quoting
the Ohio Chamber of Commerce: "We know [it will cost more]. We accept that. We want to make sure it is spent

properly.").
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task force and the legislature and "got a good hearing."61

The governor's task force invited school finance experts to tes-
tify. One expert suggested using different criteria to generate new
cost-based figures. Under a contract with the state, he calculated a
per-pupil foundation amount significantly lower than his earlier
work for the Alliance in 1993 and the court-ordered study in 1995.
The court-ordered study called for $4,649 per-pupil while the new
analysis recommended $4,269 - a reduction of $684 million per year
in state foundation aid.62 By the August 6, 1997 deadline, the
legislature had enacted higher standards and more assessments for
students, and district-level accountability but provided no changes in
the tax structure or the state aid distribution formulas.63

In the fall and winter of 1997 -98, while the legislature continued
to struggle with the school finance question, the League of Women
Voters held 18 meetings across the state to discuss possible
solutions. In February, a few days before the legislature's deadline
for getting an issue on the May primary ballot, the League and
public television station WOSU-TV sponsored a one-hour special
entitled Funding Ohio's Future. Citizens met in 200 schools and
libraries to watch the program and were asked to express their opin-
ions in writing for submission to legislators. The program also en-
couraged all other viewers to communicate their opinions on school
funding to the legislature.64

After working around the clock and through weekends, the leg-
islature and governor revised most factors in the funding system by
enacting House Bill 650. To reach agreement on these changes, the
legislature adjusted the new cost-based per-pupil amount downward
from $4,269 to $4,063 - subtracting another $370 million

61. Payne, supra, n. 55; Wehling Interview. Members of the BEST partnership did not vote on the
three funding options. Ibid.

62. Augenblick, supra, n. 19; "Funding Ohio's Future," supra, n. 16. Ohio has 1.8 million public
school students. Dennis J. Willard and Doug Oplinger, "Judge Hears Arguments on Ohio School
Funding," dkron Beacon Journal, 25 Aug. 1998.

63. Ohio Rev. Code Ann. §§ 3301.0710 et seq. (Anderson 1998); John Augenblick, Remarks at
National Conference of State Legislators, Education Project (Nov. 6, 1997); Thomas Suddes, "Senate
Budget Rewrite Gives More to'Schools,” The Plain Dealer, 19 May, 1997, sec. I-B. The earlier
controversy over outcome-based education, supra, disappeared when the legislature based the
assessment and accountability measures on student performance. Bregar Interview.

64. "Public School Funding Ideas Are Solicited,” The Columbus Dispatch, 20 Nov. 1997; "Funding
Ohio's Future," supra, n. 16; Catherine Candisky, "Show Invites Viewers to Help Fix Schools," The
Columbus Dispatch, 7 Jan. 1998. Minority legislators held about 20 public hearings in the fall of
1997. Lee Leonard, "House Democrats Planning Regional Meetings," The Columbus Dispatch, 11
Sept. 1997.
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per year in state foundation aid. The law phased in the increase, with
a fiscal year 1999 foundation amount of $3,851 and the projected
inflation-adjusted equivalent of $4,063 finally reached in fiscal year
2002.65

Some people believed that the legislative and executive branches
had done the best they could do and would continue to improve the
finance system in the future. Others disparaged the changes as noth-
ing more than a "coat of paint." Critics pointed out that applying the
legislature's cost-based methodology to the new assessments and
accountability produces a per-pupil foundation amount over $500
higher - about $1 billion per year. In 1998, the retiring State
Superintendent concluded that the new law did not fundamentally
redesign the funding system, failed to provide enough money for
per-pupil aid and buildings, and did not "allow voter-approved real
estate taxes to go up with inflation."66

The governor proposed a tax increase to pay for the changes
enacted in House Bill 650, but wanted the voters to decide on any
new tax. Consequently, legislators placed Issue 2 on the May 1998
primary ballot, choosing not to take the more difficult step of raising
taxes themselves.67 Issue 2 asked voters to approve a sales tax
increase from five to six percent to generate $1.1 billion a year.
According to its proponents, the Issue 2 revenues would provide a
$550 million residential property tax rebate and a $550 million in-
crease in school funding. The new foundation amount and other
funding formula changes were not on the ballot, but advocates
viewed the two laws as inseparable components of one remedy.68

Issue 2 generated extensive statewide debate. Politicians and
interested organizations took positions pro or con, made statements

65. Lee Leonard & Catherine Candisky, "School-Funding Plan Gets Mixed Grades," The Columbus
Dispatch, 15 Feb. 1998; Leonard, supra, n. 64; "Funding Ohio's Future," supra, n. 16 (noting that the
1993 and 1995 cost-based studies proposed fiscal year 1999 foundation amounts of $4,600 and
$4,269, respectively); Ohio Rev. Code Ann. §§ 3313.484, 3317, and 3318. The law also requires the
state to reimburse districts who have paid more than two percent interest on forced loans. Ibid.

66. Wehling Interview; Jessica L. Sandham, "Out of Time," Education Week, 11 Jan. 1999, p. 167;
Editorial, Crain’s Cleveland Business, 15 June 1998, sec. 10 (noting that a joint legislative committee
will consider reform of the state's property tax system as mandated in House Bill 650); "State Hikes
Standards," supra, n. 25; Ann Fisher, "School Funding to Dominate Fall Races," The Columbus
Dispatch, 1 June 1998; Catherine Candisky, "State School Superintendent Says He'll Retire Jan. 1,"
The Columbus Dispatch, 21 Feb. 1998, sec. 3E (interviewing State Superintendent John Goff).

67. Robert C. Johnston, "Ohio Lawmakers Agree to Place Tax Question on Upcoming Ballot," Education Week, 25
Feb. 1998, 19.

68. Editorial, "Failure to Lead," Crain's Cleveland Business, 11 May 1998, sec. 10.
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to the press, wrote opinion editorials, and conducted or participated
in public forums. In addition, groups on both sides ran television and
radio advertisements. The discourse focused primarily on
influencing people to vote for or against Issue 2, not on a more
open-ended discussion of what remedy, if any, members of the
public thought the state should implement. ¢

The Coalition and the League of Women Voters, as well as the
Ohio chapter ofthe National Taxpayers' Union, Ohio School Boards
Association, AFL-CIO, and others, opposed Issue 2. The Taxpayers'
Union suggested shifting funds from prison construction and
Medicaid to education rather than raising taxes. Opponents also
argued that voters had been deceived by state leaders when the
lottery profits approved for education in the November 1987 election
resulted in a net loss in school funding and warned that the same
could happen to Issue 2 revenues.70 The Coalition televised a video
tape, The State’s Response to DeRolph: Too Little Too Late, that
characterized Issue 2 as political and not responsive to DeRolph. The
tape was so effective that it prompted some politicians to ask, "What
are we going to do about 'The Tape'?"71

Proponents of Issue 2 viewed the finance changes as a step in the
right direction, but also generally agreed that the finan.ce system
would need to be improved in the future. The Chamber of
Commerce, the Ohio Manufacturers' Association and the Ohio
Business Roundtable endorsed Issue 2, even though they were
concerned about the lack of concomitant education reforms.72The
Ohio Education Association was the only education interest group to
support Issue 2, pointing out that it would support gains in allday
kindergarten and smaller class sizes in the early grades, which

69. . Issue 2 Campaigners Go All Out on Last Day before Primary Election,” The Circlevi/le Herald,
4 May 1998, sec. 3; Tim Miller and Debra Jasper, "School Funding Proposal Few Give Plan A
Passing Grade," Dayton Daily News, 30 Jan. 1998 (noting that 25 schools and libraries were hosting
public meetings about Issue 2 on one Sunday).

70. Rita Price, "The Great Debate,” The Columbus Dispatch, 26 Apr. 1998, at IA; Tim Miller, "School
Funding - Issue 2 Foes Form Coalition,” Dayton Daily News, 10 Apr. 1998, sec. 3B. The revisions to
the state aid formulas were an easy target because, aside from increasing revenues to the Big 8 school
districts, they produced first-year increases that appeared arbitrary. Ruth E. Sternberg, "State Funding
Figures Baffle School Officials,” The Columbus Dispatch, 27 Feb. 1998, sec. A.

71. Phillis Interview.

72. Tom Ford, "Ohio Chamber Out to Rally Forces for Education Reform," Crain’s Cleveland
Business, 25 May 1998, sec. 44; Interview with Susan Traiman, Director, Education Initiative, The
Business Roundtable (March 16, 1998).
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it viewed as "substantial steps forward."73

BEST took no position on Issue 2 because its membership was
divided, Some members worked in favor and some in opposition. In
public forums, Co-chair Robert Wehling found himself arguing
simultaneously against p_ople who wanted much more funding for
public education and those who wanted no more funding for public
education.74 Initially, the Alliance took no position on Issue 2
because it did not want to oppose money going to schools, On a
second look, the Alliance came out against the ballot measure be-
cause it did not want the education community to be divided and it
considered Issue 2 an inadequate remedy,75

The voters overwhelmingly rejected Issue 2 on the May 1998
ballot. Opponents who favor more money for schools saw the vote
as a repudiation of an inadequate response to DeRolph and are now
pushing for a better remedy. However, proponents of Issue 2 wonder
if there is any appetite for comprehensive education reform in Ohio
at this time.16

Six months later, in the November 1998 elections, three supreme
court justices, including two of the four who constituted the majority
in DeRolph, ran for re-election. Although their opponents attacked
their role in the school funding decision, all three sitting justices
won, including the author of the DeRolph opinion who was the only
Democrat to win a statewide position. Election results in the General
Assembly were, essentially, a status quo in which the education
funding issue played no significant role. Interestingly, voters
approved local school levies at the highest rate in 25 years.71

In the wake of the defeat of Issue 2, Ohio BEST held a retreat to
reassess its goals and designated a committee to study policy
options. While reaffirming its long-term comprehensive education

73. Carol Pierce Mix, "op Ed Page, Issue 2: Yes," Dayton Daily News, 5 Apr. 1998, sec. 7B;
Interview with Carol Pierce Mix, Director of Governmental Services, OEA (May 12, 1998).

74. Wehling Interview; Tom Ford, "Issue 2 Has Shaken up Usual Mix of Allies, Foes," Crain's
Cleveland Business, 4 May 1998, sec. 14 (quoting Bill Howe of OEA).

75. Betts Interview.

76. Mary Beth Lane and Benjamin Marrison, "State Issue 2 Crushed," The Plain Dealer, 6 May 1998;
Phillis Interview; Wehling Interview. Voters also rejected Issue 1, $1 billion of state bonding for
school facilities. Lane and Marrison, supra.

77. Pamela Carter,” Sweeney: Decisions Based on Merit, Not Popularity," and "Judge Powell Seeks to
Curb Supreme Court 'Activism',” The Columbus Dispatch, 28 Oct. 1998; James Bradshaw, "Three
Keep Seats on Supreme Court," The Columbus Dispatch, 4 Nov. 1998; Doug Oplinger and Dennis J.
Willard, "Good Year for School Levies, Despite Defeat of Sales Tax," dkron Beacon Journal, 6 Dec.
1998, sec. Al
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improvement plan, BEST decided to choose and promote a few high
priority reforms in the short term. In early 1999, the organization
decided to emphasize its "First Things First" early childhood
education proposal, which BEST believes dovetails with, but goes
beyond, a literacy program initiated by the new governor. BEST is
also advocating increased funding for professional development for
teachers.78

In any event, implementation of the state's higher standards and
accountability have proceeded. School administrators contend that
the legislature simply imposed unfunded mandates on the districts.
The schools could meet class size, summer school, testing, and
reporting requirements only by reducing or eliminating other pro-
grams and services or by requiring personnel to cover more ground.
Educators worried that programs such as art and music were being
cut even though they have a history of preventing dropouts. Some
districts cut librarian positions, even though librarians are now ex-
pected to show students and teachers how to access information
through sophisticated technology. More difficult fourth-grade ex-
aminations caused more students to fail, and state requirements
placed these students in summer school and/or another year in
fourth grade. Thus, school districts reported additional costs that
exceeded any increase in state funding. Nonetheless, some people
continue to believe that the districts are simply mismanaged.79

The Ohio Department of Education viewed the new assessments
and accountability as an opportunity for public engagement around
school improvement. It involved the public in the design of annual
school and district-level "report cards" by recruiting members from
three groups - business, educators, and parents - and letting each
"have their say." ODE piloted the report cards and a "communica-
tions tool kit" in over 100 districts in 1998, and the State Board
made the final decisions about design and distribution statewide for
1999. ODE held over 20 Public Engagement Regional Meetings in
February and March 1999, using the report cards as the "hook" to
foster discussions about how participants can go back to

78. Wehling Interview; Interview with Mark Real, Chair .of the Public Policy Committee, Ohio
BEST, and Director, Children's Defense Fund - Ohio (September 14, 1999).

79. Lee Leonard, "New Laws May Cost Schools a Billion," The Columbus Dispatch, 7 Aug. 1998;
Interview with David Beavers, Ph.D., Superintendent, Pickaway County Schools (July 21, 1998);
James S. Catterall, Involvement in the Arts and Success in Secondary School (April 1997)
(unpublished manuscript, on file with the author); "State Hikes Standards,” supra, n. 25; DeRolph,
No. 22043 at 168; Scott Pullins, Taxpayers Union of Ohio, in "Funding Ohio's Future," supra. n. 16;
Dennis J. Willard & Doug Oplinger, "Judge Refuses to Keep Key Testimony Secret," Akron Beacon
Journal, 3 Sept. 1999.
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their own districts and generate constructive involvement for school
improvement. Twelve organizations, including most of Ohio's
statewide education groups and local Business Advisory Councils,
co-sponsored the meetings.8O

At a two-week hearing held in September 1998, the state asserted
that its school funding actions to date had fulfilled the Ohio Supreme
Court's remedy order in DeRolph. Plaintiffs and the Coalition chal
lenged that assertion, and in early 1999, Judge Lewis issued his
decision finding that the finance reforms did not yet satisfy the
supreme court's order. The state appealed the decision directly to
the supreme court. In addition, legislative leaders met with major
newspaper editorial boards expressing their concerns about an
activist supreme court.81

Since the lower court ruling, education finance has continued to
command major attention in the state capitol. In his first State of the
State address in January 1999, Governor Taft proposed spending
$415 million of the state's current year budget surplus on school
facilities and technology instead of using all of the surplus to reduce
income taxes, as previously mandated by law. After a little
grumbling within the governor's own party, the legislature agreed.
The governor also emphasized an initiative intended to ensure
reading competence by the end of fourth grade. By July, the state
had increased funding for education by 8.5 percent for fiscal year
2000 and 7.1 percent for fiscal
year 2001, including some funds for the mandatory summer school
for fourth graders who fail the state reading test. Moreover, the
legislature accelerated phasing in the per-pupil amount from House
Bill 650 by one year.82 Later in 1999, after visiting several schools
in poor districts, the governor announced a $10.2 billion state

school facilities initiative that would be carried out over the next 12
?eérsqu Department of Education, Local Report Cards, www.ode. ohio.gov (1999); ODE,

ontinuous Improvement Planning, www.ode.ohio.gov; Bregar Interview. ODE also used focus
groups and market studies. To broaden participation, the meetings were held in the late afternoon,
evenings, and on weekends. Ibid.

81.DeRolph v. State, No. 22043, on remand (C. P. Ohio Perry County Feb. 26, 1999); Carla Edlefson,
"Thorough and Efficient' in Ohio: A 1999 Update," paper presented at the annual meeting of the
American Educational Research Association, Apr. 20, 1999: 3; Jessica L. Sandham, "C9urt Rejects
Ohio Finance Plan; Revives Debate on School Funding," Education Week, 10 Mar. 1999; Lee
Leonard, "All Eyes Turn to Ohio's High Court as Judge Lewis Roars Again," The Columbus Dispatch,
8 Mar. 1999, sec. 7A;Plaintiffs' Post-Hearing Brief, DeRolph, No. 22043, on remand, No. 95-2066;
Willard and Oplinger, "Judge Hears Arguments,” supra, n. 62; Dennis J. Willard and Doug Oplinger,
"School Chief Doesn't Back State Effort," Akron Beacon Journal, 27 Aug. 1998.

82. "Substitute House Bill 282 Education Budget," Ohio Schools 8-9 (August/September 1999); "Taft
Wants to Use Income Tax Refund to Pay for School Improvements," Gongwer News Service, Ohio
Report No. 45, 9 Mar. 1999; Editorial, "Gov. Taft Has His Priorities Straight," Akron Beacon Journal,
24 Jan. 1999.
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cal districts would be expected to raise an additional $13 billion,
with the local share determined by district wealth.83

Despite the growth in state education spending, the Coalition
believes it will win the appeal pending before the supreme court
because the state has not made the kind of fundamental structural
changes to the education finance system that the court required in
the DeRolph decision. The supreme court heard oral argument in
November 1999.84

The Coalition recognizes that it must also win in the court of
public opinion. As part of its efforts to do so, the Coalition argues
that the first step in solving the school funding problem is defining
the elements of a thorough and efficient system of common
schools. Because the state was not taking this approach, the
Coalition held
town meetings and convened a statewide Education Congress,
where over 700 participants, primarily educators, identified several
"essential components,” such as facilities, textbooks/materials, and
technology. The Coalition then translated these elements into a
"market basket" of specific education resources, with the ultimate
goal of determining the cost of a thorough and efficient system.85

CONCLUSION

The DeRolph litigation and public engagement around education
and education finance issues are on-going. Plaintiffs have asked the
court to order interim remedies, such as a specific funding level
higher than that authorized by the legislature, and to appoint a spe-
cial master to supervise a process for development and implemen-
tation of a new school funding system. The request for a court-
supervised remedial process is a strong step, one which has few
precedents in fiscal equity litigation. That request is premised on the
state's alleged failure to overhaul aspects of the education fi

83. Alan Johnson, "Taft School Plan: Fix Them," The Columbus Dispatch, 10 Sept. 1999, sec. 1A;
Ohio Coalition for Equity and Adequacy of School Funding, "Governor Taft Proposes School
Construction Plan," News and Views (Columbus, OR) 30 Sept. 1999. The governor said that some of
the schools he toured were in worse condition than the

impoverished East African school he taught in while serving in the Peace Corps in the

1960s. Ibid.

84. Sandy Theis, "Justice Issues Praise of Plan," The Plain Dealer, 17 Nov. 1999; Ohio Coalition for
Equity and Adequacy of School Funding, "Coalition Supported by IS Briefs," News and Views
(Columbus,OR) 30 Sept. 1999. Fifteen organizations or individuals filed amicus curiae briefs with the
Ohio Supreme Court on behalf of the Coalition, including the Alliance. Ibid.

85. Phillis Interview; Ohio Coalition for Equity and Adequacy of School Funding, "Coa

lition to Announce the Definition of Thorough and Efficient," News and Views (Columbus, OR) 26
July 1999.
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nance system criticized by the supreme court and the knowledge that
the remedy phase of school funding cases in some states has
persisted for many years.86
Several organizations in Ohio have built statewide

coalitions

and encouraged public ngagement on these issues. The new
governor has changed the tenor of the debate around school funding,

but the outlines of political and economic remedies for the heavy
reliance on property taxes and the forced borrowing features of the
finance system have not yet emerged. As the political discussions
continue and another supreme court decision is issued, Ohio will
provide a genuine testing ground for public engagement.

86. Plaintiffs' Post-Hearing Brief at 117-32, DeRolph, No. 22043, on remand. See, e.g.,

Robinson v. Cahill, 303 A.2d 273 (N.J. 1973)("Robinson I"); Robinson v, Cahill, 360 A.2d 400 (N.J.
1976)("Robinson VII"); Abbott. v. Burke, 710 A.2d 450 (N.J. 1998)("Abbott V") Horton v. Meskill,
376 A.2d 359 (Conn. 1977)("Horton f°); Horton v. Meskill, 486

A.2d 1099 (Conn. 1985)("Horton IIf"); Sheff v. O'Neill, 678 A.2d 1267 (Conn. 1997).



